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that he would net, while the other party 
remained in said business, ' ' either di- 
rectly or indirectly engage in the busi- 
nets of printing and publishing in the 
state of Michigan. This contract being 
broken, the question was directly made 
that it was void, because of its territo- 
rial extent; but Christiancy, J., in a 
very discriminating and able judgment, 
reviewed the authorities, ancient and 
modern, and the contract was sustained, 
and it was clearly shown, that there was 
no inflexible rule of law, making all 
contracts of this nature void merely be- 
cause they covered the area of a whole 
state, but that the restriction might pro- 
perly be co-extensivo in area with the 
business to which it applied. 

We may, therefore, from this review 
of the cases, properly conclude that the 



extent of a valid restriction depends 
much upon the nature of the business 
involved in the contract. If that be 
local, limited in its extent, confined to 
a narrow circle, the extent of prohibi- 
tion should be limited ; if the business 
is far reaching, capable of being carried 
on by the same party through a large 
territory, like an express or carrier busi- 
ness, telegraph lines, publishing of books, 
&c. , the prohibition may be co-extensive 
with the business. This flexible rule 
will always carry out the object of the 
rule itself, viz., protection to the pro- 
misee in his lawful possible business, and 
protection to the public against inconve- 
nience or suffering for want of such trade 
or business in their neighborhood or 
vicinity. 

Edmund II. Bennett. 



RECENT AMERICAN DECISIONS. 

Court of Appeals of Kentucky. 

COVINGTON STREET RAILAVAY COMPANY v. COVINGTON AND 
CINCINNATI STREET RAILWAY COMPANY. 

A street railway has only a qualified right in its track superstructure. 

The operation of street railways is a legitimate use of the highway, an exercise 
of the public right of way over it. 

The grant of a right to build and operate a street railway is subject to a right in 
the legislature to grant a part of said street railway, for an adequate compensation, 
to another company for the use of said other company. 

One legislature has not the power, by granting to an individual or corporation a 
franchise in a public street, to bind succeeding legislatures, to deprive them of the 
power and disable them to perform the duty of regulating and controlling the use 
of the streets, in such manner as each legislature may judge the public welfare 
demands. 

The proprietary right a street railway company has in its track is subject to the 
right of eminent domain. 

Under authority conferred by its charter and a contract made 
with the city council of Covington, the appellant had constructed 
and was operating a line of street railways in Covington, when the 
General Assembly incorporated the Covington and Cincinnati Street 
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Railway Company, and authorized it to build and operate street 
railways on such streets as the city council would permit, " and to 
connect with and use the track of any other street railway company 
in said city or vicinity, upon equitable terms" — that is, to pay such 
company a fair compensation for the use of its track. 

The appellee constructed a line leading from a remote part of the 
city toward the Covington and Cincinnati bridge over the Ohio 
river, until it came to the intersection of Short and Fourth streets, 
where it connected its track with the appellants' track, and pursu- 
ing that street to Scott street, again left the appellants' track, and 
built its own track to the south end of the approach to the bridge, 
where it again connected with the appellants' track leading on to 
the bridge. Having completed its road, the appellee commenced 
running cars upon it, and over those portions of appellants' track 
lying between Short street and Scott street, and between the south 
end of the approach to the bridge and the Bridge Company's track 
on the bridge, on which its cars enter the city of Cincinnati. 

The appellant brought this suit to enjoin the use of its track by 
the appellee. The chancellor dismissed the petition. 

John Gf. Carlisle and Stevenson ft O'Hara, for appellant. 

Benton ft Benton, for appellee. 

The opinion of the court was delivered by 

Cofeb, C. J. — The question presented is one of more than usual 
interest and importance. On one hand is the company by which a 
street railway has been built, claiming protection for its private 
right under its charter and the contract with the city ; on the other 
hand is the interest of the public, in the full and complete enjoy- 
ment of the use of the streets of the city, represented by the 
appellee. 

The streets of towns and cities belong primarily to the whole 
public, every member of which has an interest in their use. The 
right to control and regulate the use is vested in the legislature, to 
be exercised at all times in the interest of the public, and every 
legislative regulation should have for its object the security of the 
public right to use and enjoy the streets for those purposes for 
which they were established and are maintained, and every legisla- 
tive act relating to the use of streets should be so construed, if 
possible, as not only to secure the fullest enjoyment of their use, 
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but so as to preserve intact, and without diminution by one legis- 
lature of the power of succeeding legislatures to control the use 
of streets, in such manner as the public convenience may, in their 
judgment, demand. 

It is impossible to foretell what changes in the manner of using 
streets may be occasioned by improvements in the modes of travel, 
or what modifications in the use of the modes now employed may 
be required by the increase of population and trade, or by the 
shifting of the centres of business and the routes of travel from 
one part of a city to another. 

The necessities and convenience of the public may require to-day 
but a single street railway, but circumstances may be so changed 
in half a score of years as to require many lines. From their 
nature, and the purpose for which they are used, street railways 
must be confined to streets, or other public thoroughfares, where 
the space that can be occupied by them is necessarily limited. It 
may be impossible to meet the demands of the situation, unless new 
routes, made necessary since the establishment of old ones, can be 
extended over some portions of streets already occupied by old 
ones, and it may be equally impossible, without unduly interfering 
with other uses of the streets equally necessary to public con- 
venience and comfort, to give such street railway company a sepa- 
rate track throughout the length of its entire line. 

When such a state of case presents itself, one of three courses 
must be pursued : 1, to permit new companies to run their cars 
over the tracks of old companies, upon terms as may be equitable ; 
or, 2, to allow the older companies to occupy such new routes as 
may extend over a part of the .old routes ; or, 8, to sacrifice the 
public convenience and comfort, and the right to use any and all 
streets and parts of streets in all the modes in which streets can be 
appropriately and lawfully used, in the interest of private corpora- 
tions created primarily for the public good. 

The last of these alternatives ought not to be accepted, unless it 
shall appear that there is no legal means of avoiding it. No act 
of the legislature should be so construed as to lead to such a result 
unless its terms are so plain as to leave no room for a different 
conclusion, and when no other conclusion can be reached, it will 
become a question whether one legislature has power, by granting 
to an individual or corporation a franchise in a public street, to 
bind succeeding legislatures, and to deprive them of the power and 
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disable them to perform the duty, to regulate and control the use 
of streets in such a manner as each may judge that the public 
welfare demands. 

The second alternative is scarcely less objectionable. The old 
companies would have the city completely at their mercy. Aware 
that no new company could be authorized to use their tracks, they 
would demand such terms as their cupidity might dictate, or they 
might be unable or unwilling to undertake the new enterprise on 
any terms, and the public would thus be made subject to the most 
exorbitant exactions, and to depend for the necessary extension of 
the railway system of the city upon the whims and caprices of 
irresponsible corporations. 

The first alternative is, therefore, the only one that is not 
fraught with the most serious consequences to the public. This, 
however, furnishes no sufficient reason for adopting that alterna- 
tive rather than the others unless it can be done upon sound legal 
principles. But that such consequences may follow affords a very 
cogent reason for looking closely into the claim asserted by the 
appellant that the legislature has no power to authorize the appel- 
lee to run its cars upon the appellant's track. Whether public 
convenience demanded that the right should be given was a ques- 
tion to be decided by the legislature, and its decision upon that 
point is conclusive on the courts. 

We, therefore, proceed to the question in the case, had the 
legislature the power it attempted to exercise ? The presumption 
is that it had. The burden is on the appellant to prove that it had 
not. This is attempted to be done by claiming that the appellant 
has a right of property in its track which, like ordinary property, 
is secured to it under the constitution. 

That it has a qualified right of property in its track superstruc- 
ture may be admitted. But it will not be denied that an individual 
or corporation may place his or its property in such circumstances 
that the public may use it without and even against consent. 

The appellant holds title to its cars more absolute than its title 
to its track, yet as long as they remain in its track and are driven 
along the streets, the public have a right to enter and be trans- 
ported in them to any point on its line, and to require that the car 
shall be stopped to enable them to alight. This right in the public 
arises from the circumstances in which the appellant has placed its 
property. The right to carry passengers is expressly given, but 
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the right of the public to be carried is merely implied from the 
right in the corporation to carry. It is nowhere expressed. So 
the right of the public to have the appellant's track used for 
transporting passengers in the carriages of other companies is not 
expressed. But may it not, like the right of individuals to be 
carried in the appellant's carriages, be implied from the circum- 
stances in which it has placed its track, and the nature of the 
business in which the track is adapted to be used ? 

The appellant has no interest in the soil under its track. The 
operation of street railways is a legitimate use of the highway, 
and an exercise of the public right of travel over it : Hinchman v. 
Horse Railroad Co., 2 C. E. Green 75 ; Jersey City, fie, Railway 
Co. v. Jersey City, fie, Railway Co., 5 Id. 60. A street railway 
track is a part of the street. Individuals may drive ordinary 
vehicles upon it at pleasure, provided they do not unreasonably 
interfere with the passing of cars on the track. The track presents 
only slight impediments to the ordinary use of the street, and does 
not commonly require any change in the grade, and in states in 
which the construction of steam railroads through streets is held 
to be a new servitude for which abutters are entitled to compensa- 
tion as for land taken for public use, it is almost uniformly held 
that no such right exists because of the occupation of streets by 
street railways. The reason is, as we have. before said, that the 
operation of street railways is a legitimate use of streets, and an 
exercise of the public right to travel upon them. 

It is true no person can lawfully place upon a street railway 
track a carriage adapted to run only on the iron rails and use it for 
transporting passengers along the line, unless expressly authorized 
to do so. When the legislature grants to one person the right to 
construct a railway in a public street, and- to carry passengers for 
hire, the grant is necessarily exclusive so long as similar authority 
is not granted to another. No person would expend money to 
construct a railway if all others, or any other, might at pleasure 
put cars upon and use it to carry passengers for hire without 
making compensation for the use of the track. But although such 
exclusive privilege be granted, why should it continue to be exclu- 
sive ? The only reason that can be given is that the grantee has 
expended money or assumed obligations on the faith of the grant. 

But did it not do so with the knowledge, implied at least, that it 
held its right subordinate to the power and duty of the legislature 
Vol. XXVIII 97 
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to regulate and control the use of the streets in such manner as 
the public interest might, in its judgment, from time to time 
demand ? 

There was no attempt by express words in the appellant's 
charter to give it the exclusive right to run cars upon the streets 
occupied by its track, or even upon the track itself, and we have 
decided that no such exclusive right exists as to the streets. As 
to the track placed in the street, and thereby made a part of the 
public highway, and which the exigencies of the public interest 
might demand for the use of other companies, we think the right 
to its exclusive use was received and held, subject to the power of 
the legislature, to permit it to be used by such other persons or 
corporations as it might direct, whenever in the judgment of the 
legislature a due regard to the public right to use the streets, 
renders it necessary to do so. 

This conclusion is in accord with the views of Judge Redfield, 
as expressed in his report to the Massachusetts Legislature upon 
the nature and extent of street railway franchises : 1 Redfield on 
the Law of Railroads, vol. 1, p. 315, 322, and is supported by the 
opinions of the Supreme Court of New York, in Railroad Co. v. 
Kerr, 45 Barb. 138 ; and the Supreme Judicial Court of Massa- 
chusetts, in Smith v. Boston and Maine Railroad Co., 6 Allen 
262, and in our opinion may be sustained upon another ground 
equally, if not more satisfactory. 

Whatever proprietory right a street railway company may have 
in its track, such right cannot be more sacred than the right of 
natural persons to property owned by them, and is equally subject 
to the power of eminent domain. 

Discussing this subject, Judge Cooley says : " Franchises, like 
every other thing of yalue, and in the nature of property within 
the state, are subject to this power (of eminent domain), and it is 
believed that an express agreement in the charter, that the power 
of eminent domain should not be so exercised as to impair or 
affect the franchise granted, if not void as an agreement beyond 
the power of the legislature to make, must be considered as only a 
valuable portion of the privilege secured by the grant, and as such 
liable to be appropriated under the power of eminent domain:" 
Const. Lim. 281, top p., 4th ed., 343. 

And after saying that when the existence of a particular power 
in the government is recognised on the ground of necessity, it cannot 
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be surrendered or bargained away by the department which holds 
it in trust, and that if this might be done the authority to make laws 
for the government of the state might be so exercised in strict 
conformity to the constitution, as at length to destroy the state by 
disabling it to perform its ordinary and essential functions, the 
same author proceeds to say: "It must follow that any legislative 
bargain in restraint of the complete, continuous and repeated 
exercise of the right of eminent domain is unwarranted and void:" 
Id. 525, top p. 652. 

The power of eminent domain is founded in necessity, and is 
given to enable the government to provide for necessary public 
buildings, works and improvements. And of the necessity for its 
exercise the legislature is the sole and exclusive judge, provided 
the use in aid of which the power is exerted be a public use. The 
carrying of passengers for hire is a prerogative of sovereignty. 
The use of a street by an incorporated railway company for carry- 
ing passengers between different points in a city is public use. 

The legislature authorized the appellee to connect with and use 
the track of the appellant upon equitable terms, that is, by paying 
to the appellant a fair compensation for the use of its track. 

If we treat the track as the private property of the appellant, 
and as in a situation to be protected by the guaranty of the right 
to private property contained in the constitution, the legislature 
had no power thus to authorize it to be used, except in the exercise 
of the power of eminent domain. We must therefore hold, in this 
aspect of the case, that in giving the appellee the right to connect 
with and use the appellant's track, the legislature intended to 
exercise the power of eminent domain, and as it has provided for 
compensation, the act was a valid exercise of that power. 

That the act did not provide for the appropriation of the whole 
property in the track is not a valid objection to it. It provides 
for taking such part of the use as the legislature deemed necessary 
for the public use, and left the residue in the appellant. 

To have done more would have been unjust, and of doubtful 
constitutionality. If the appellant's line continued to be necessary 
to the convenience and comfort of a portion of the public, it was 
due to that portion that only so much of the right to the use of 
appellant's track should be taken as was necessary to the con- 
venience of another portion. 

It was eminently just and proper to provide for the wants of 
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each portion, and that the interference with the appellant's pro- 
perty should not go beyond the necessity on which the right to 
interfere at all is based. 

The appellee's charter does not provide a mode for ascertaining 
the "fair compensation" to which the appellant is entitled, nor 
how nor when it shall be paid. 

In view of this defect in the charter, if the appellee's right 
could only be sustained under the power of eminent domain, and 
it was seeking the aid of the chancellor to be let into possession, 
we should doubt whether he ought to extend such aid until the 
amount of compensation due should be ascertained and paid, or 
secured. But the appellee is already in possession,- and the chan- 
cellor is applied to for an injunction to enjoin it from continuing 
to use appellant's track. It is not claimed that the appellee has 
refused to pay or is unable to pay. In such a case the chancellor, 
who must always exercise a sound discretion in acting upon an 
application for an injunction, might properly refuse it. 

If the parties cannot agree upon the amount and time of payment 
of the compensation due to the appellant, the chancellor, with the 
aid of the master, has ample power to do so. 

The city is made an appellee by an amended statement of 
parties, but we do not perceive that the appellant can, under any 
circumstances, be entitled to any relief against the city on account 
of the matters involved in this litigation. 

Judgment affirmed. 

The leading case upon this subject is permission from the Common Council of 

that referred to in the decision — Sixth New York to lay a railway through cer- 

Av. Railway Co. v. Kerr, 45 Barb. 138, tain streets in New York, and such grant 

which held, " where a railroad is laid in is subsequently confirmed by an act of 

a public street, under a permissive grant the legislature, the legislature has the 

to the company to use a portion of the power to grant similar privileges to 

street for that purpose, the company another company, and to authorize the 

does not acquire the same unqualified latter to run upon, intersect or use any 

title and right of disposition to the land portion of the tracks already laid, on 

occupied wldch individuals have to their condition of making compensation or 

lands. The only exclusive power con- payment to the first grantees, if the par- 

veyed by said grants is that of using ties do not agree. Such a grant is not a 

railway carriages in the same manner as violation of any right of property. The 

the grant of a stage line confers for the grantees must be considered as holding 

time being — the grant of a monopoly of the grants for public use, in the public 

using such stages for the transportation street, which is open to all the public, 
of passengers for hire on that route." The right to grant a crossing of the 

After a railway company has obtained road necessarily involves a right to pass 
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over a larger portion of the road, when 
the legislature so directs. 

A railway corporation, by acquiring 
the right to construct its road across a 
liighway and obtaining title to the land 
for its road-bed, does not destroy or im- 
pair the public easement. The perfect 
and unqualified right of every citizen to 
pass over the road at that point remains 
the same as before. 

Judge Redfield says, 1 Redfield on 
Railways, pt. 3, \ 76, p. * 318: " A leg- 
islature may nevertheless allow other per- 
sons, either natural or corporate, to do 
a similar business in the same streets, 
or to do it upon the tracks of an exist- 
ing company, by making compensation 
to another company, whenever, in their 
judgment, the public good requires it. 
In the one case, the grant being wholly 
independent, is understood to be made 
because the amount of travel is supposed 
to require two such modes of conveyance ; 
and in the other, the compensation is re- 
garded as equivalent to the use." 

Thus, both by principle and authority 
the decision in the principal case is sup- 
ported, in relation to the right reserved 
in the legislature to control and direct 
the use of streets. 

The other point, of subjecting a rail- 
way itself to the power of eminent do- 
main, is of no little interest. Qucere, if 
the right of eminent domain exists as to 
one part of the railway track, does it not 
to all 1 Under the principal decision, it 
certainly seems so ; but then the com- 
pensation awarded would • he equal in 
amount to the profits of the road, sub- 
jected to this right of eminent domain. 
While this is the reach of this decision, 
it is presumed that it is hedged and pro- 
tected by the principle that it will not be 
exercised only where the necessity and 
convenience of the public require; so 
conditioned, it is perfectly safe. 

The franchise for a turnpike or bridge, 
or other similar corporation, may be 
taken for a free road or for a railway : 
Armington v. Barnet, 15 Vt. 745 ; West 



River Bridge v. Dix, 6 How. U. S. 507 ; 
Central Bridge Cor. v. Lowell, 4 Gray 
474 ; Railroad Co. v. Commonwealth, 73 
Penn. St. 29. But compensation, either 
for the entire franchise or for the special 
injury, must be made : Crosby v. Hano- 
ver, 36 N. H. 404. The franchise of 
one railway may be taken for the con- 
struction of another railway: Richmond 
Railway Co. v. Louisa Railway Co., 13 
How. 81, 82 ; Newcastle and R. Rail- 
way Co. v. P. and Ind. Railway Co., 3 
Ind. 464. It is well settled that the 
grant of any privilege or franchise car- 
ries no implied exclusion of similar pri- 
vileges and franchises being conferred 
upon other persons, natural or corpo- 
rate : Charles River Bridge Co. v. War- 
ren, 11 Peters 420 ; Thorpe v. Rut. and 
Bur. Railway Co., 27 Vt. 140 ; Boston 
and Lowell Railway Co. v. Salem and 
Lowell Railway Co., 2 Gray 1 ; Mohawk 
Bridge Co. v. Utica, frc, Railway Co., 6 
Paige 554 ; Hudson, Sfc, Canal Co. v. 
New York, frc., Railway Co., 9 Id. 323. 
The legislature may in all cases deter- 
mine when and where the public necessi- 
ties require additional facilities of a 
similar or analogous character, where 
the former grant is not exclusive : Me- 
Ree v. Wilmington and Raleigh Railway 
Co., 2 Jones Law 186. This case seems 
to cover the principal case, which de- 
cided that the grant to the appellant was 
not an exclusive grant. 

The exclusive character of a corporate 
grant will not preclude the power to take 
the franchise under the right of eminent 
domain. The stipulation in the charter 
that the grant shall be exclusive of all 
others, being subject to the same law as 
other property, whether in possession or 
in action ; all which is confessedly sub- 
ject to the exercise of the right of emi- 
nent domain : Enfield Toll Bridge Co. v. 
Hartford and New Haven Railway Co., 
17 Conn. 40, 454 ; Matter of Kerr, 42 
Barb. 119. In regard to the right of 
eminent domain, it now seems to be con- 
ceded that no legislature, upon any con- 
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sideration or pretence whatever, can sive, it was subject to the power existing 

deprive a future legislature of its exer- in succeeding legislatures to exercise the 

cise in the absolute annihilation of corpo- power of eminent domain, 

rate franchises, upon a just and adequate Thus this most interesting decision is 

compensation : Backus v. Lebanon, 1 1 N. sustained by a great weight of authority, 

H. 19. and what appears to be at first blush 

Under the above decisions, and bear- unjust, on closer investigation is found 

ing in mind that public necessity must to be based on cogent reasons of public 

demand it, and adequate compensation policy and upon sound law. 

must be made, the law is, that even if A. G. Simkall. 

the grant to appellant had been exclu- Cincinnati, O. 



Supreme Court of Ohio. 
ALVAH BRADLEY et al. v. LEVI F. BAUDER. 

Shares of stock in a foreign corporation, owned by a resident of Ohio, are taxable 
in that state, notwithstanding the capital of the corporation is taxed in the state 
where the corporation is located. 

The provisions of the Act of May 11th 1878, subjecting such shares of stock so 
owned to taxation in this state, are not in conflict with the constitution. 

Taxation is not double in a legal sense, unless the double tax is levied upon the 
same property within the same jurisdiction. 

The capital of a corporation, no matter what it may be invested in, and the indi- 
vidual shares of stock are different properties, of distinct species. 

The situs of shares of stock, for purposes of taxation, is the domicile of the owner. 

This action was brought to enjoin the auditor of the county of 
Cuyahoga from placing upon the duplicate for taxation, in pur- 
suance of a direction from the Board of Equalization of the city 
of Cleveland, investments in the capital stock of corporations 
created in other states, owned by the plaintiffs, residents of this 
state. 

The corporations were railroad, mining, manufacturing and 
express companies, and each derived its franchises wholly from the 
state where it was located. 

The petition avers that their capital stock is all invested in real 
estate and other fixed property, situated in other states, where the 
same is annually listed and taxed, and where their entire business 
is transacted, and that no part of either is within this state, or 
subject to its jurisdiction. 

The defendant demurred to the petition for want of sufficient 
facts to constitute a cause of action. 

On appeal to the District Court, a preliminary injunction was 



